

July 8, 2010

 A Regular Meeting of the Zoning Board of Appeals was held on Thursday, July 8, 2010 at the Mendon Town Hall, 16 West Main Street, Honeoye Falls, NY, 14472 at 7:00 p.m.

PRESENT: 
Kevin Wright - Chair 




Don Irvine 




Don Thorp  




Bruce Peckham




Liz Sciortino




Phil Mattaro (for Don Irvine during the Verizon hearings)

ATTORNEY:
Doug Jones 

OTHERS: 
Edward Walsh (Chair of the PB), approximately 8 others
Minutes were taken by Lea Walsh.

Mr. Wright called the meeting to order at 7:04 p.m.

BRYAN AREA VARIANCE PUBLIC HEARING

Phil and Kathy Bryan, 3179 Rush Mendon Road, Honeoye Falls, NY, appeared before the Board for an area variance at said property, consisting of 101 acres, bearing Tax Account No.215.03-1-7.2, located in an RA-1 zone, to allow three 4’ cupolas on the roof of an accessory structure, which will result in a building height of 32 feet, whereas Town Code states no accessory structure in a residential district shall exceed 30 feet in height.

Mr. Wright stated that the affidavit of the posting of the sign was in the file, and waived the reading of the public notice because it had been published in the Sentinel.  Mr. Wright asked if everyone had seen the property.  The Board responded that they had.

Mr. Bryan stated that they had built the barn with the intention of having cupolas at the top for aesthetics and for ventilation.  Mr. Bryan stated that the builder made them larger than they had originally intended as a favor to him, and that they had gone 12” over the accepted height limit.

Mr. Wright asked what the ventilation aspect was in regard to the cupolas.  Mrs. Bryan stated that there was no ridge vent on the barn.  Mr. Bryan stated that the cupolas are open boxes with grills on the side and the hot air rises and exhausts through them.

Mr. Wright asked if the building was a riding ring and a stable for horses.  Mr. Bryan replied that the building is just an enclosed riding arena.  Mr. Bryan stated that there is a shed on the side which is an entrance room for keeping out of the rain, and there is a carport on the side.  Mrs. Bryan showed on the map the location of a small four-stall barn behind the riding ring.

Mr. Wright asked the size of the building.  Mr. Bryan responded that it was a little more than 11,000 sq. ft. 

Mr. Wright asked if the building was over 1000’ from Rte. 251.  Mrs. Bryan replied that it was.

Mr. Wright asked how far the building was from the back property line.  Mr. Bryan replied that the building is about halfway to the back property line.

Mr. Wright asked how many cupolas would be put up.  Mr. Bryan replied three.

Mr. Peckham asked what size the riding stable was.  Mr. Bryan replied that it was 70’x170’.

Mr. Wright asked if this benefit could be achieved by any other means.  Mr. Bryan said not without reconstructing the ridge for ventilation.

Mr. Wright asked if this would result in an undesirable change to the neighborhood.  Mr. Bryan said that it would do the reverse because it would look better.

Mr. Wright asked if the request was substantial.  Mr. Bryan responded no.

Mr. Wright asked if there would be any adverse physical or environmental effects.  Mr. Bryan responded no.

Mr. Wright asked if this was a self-created difficulty.  Mr. Bryan responded no.

Ms. Sciortino asked if three cupolas were not enough would the Bryans have to come back before the Board in order to get more.  Mr. Wright thought that they would.  Mr. Irvine suggested that the Board could make a condition that the Bryans could add two more cupolas if they wanted to.  

Mr. Wright asked if there were any other questions concerning the application.  There were none.

MOTION

Mr. Irvine moved, seconded by Ms. Sciortino, to close the Bryan Area Variance Public Hearing.

ADOPTED
Mr. Wright-aye, Mr. Irvine-aye, Mr. Thorp-aye, Mr. Peckham-aye, Ms. Sciortino-aye.

VERIZON WIRELESS CELL TOWER AREA VARIANCE PUBLIC HEARING (SETBACK)

Robert Burgdorf of Nixon Peabody appeared before the Board for an application by Bell Atlantic Mobile of Rochester, L.P., d/b/a Verizon Wireless, 175 Calkins Road, Rochester, NY, 14623, (amending the previous application) for an area variance at 101 Mendon Ionia Road, Mendon, NY, consisting of 4.83 acres, bearing Tax Account No. 216.04-1-3.21, located in an RS-30,000 zone, for an 83 foot stealth design cell tower, with a 68 foot setback from the property line, whereas Town Code requires a 103 foot setback (height of the tower plus 20 feet). 

Mr. Burgdorf informed the Board that Kathy Pomponio (project manager from Verizon Wireless), Theresa Reed (property acquisition specialist), and Alex Bell (RF engineer) had come with him.

Mr. Irvine recused himself and Mr. Mattaro took his place.

Mr. Burgdorf stated that he would not rehash the history of the project, but informed the Board that the county had completed its review in November and that the Planning Board had completed the SEQRA review.

Mr. Burgdorf gave Mr. Jones the engineer’s certification letter and the affadavit of the sign posting.

Mr. Burgdorf stated that aesthetics was the main concern and that the community input had convinced Verizon to come up with a stealth design facility.  This stealth design facility would be a three-legged tower with RF transparent material which would hide the antennas.  Mr. Burgdorf stated that the material can be made to mimic any material and can fit the application.  Mr. Burgdorf stated that the only difference in the application is that they have gone from a conventional telecommunications tower to a stealth structure.  Mr. Burgdorf stated that the height is 83’, which is 3’ taller than before and is now 68’ from the property line, hence they need a setback variance.  Mr. Burgdorf stated that Verizon was asking the Board to pass on both area variances.

Ms. Sciortino asked what material would cover the tower.  Mr. Burgdorf stated that Verizon would bring samples to the Planning Board so that they could match the color during their site plan review.

Mr. Wright stated that the setback issue was that if the tower were to fall it would not fall outside of the property line.  Mr. Wright asked that given that the tower has three legs would there be bracing all the way up to the antennas and would it be masked.  Mr. Bell responded that there would be no diagonal bracing as the lower structure gives the upper part structural stability.

Mr. Wright asked if the engineering integrity would be part of the Planning Board’s site plan review.  Mr. Edward Walsh, chair of the Planning Board, responded that it would.

Mr. Wright asked if there were any other questions.  There were none.

Mr. Wright stated that this was a project that the Planning Board and the Zoning Board of Appeals worked on in a coordinated fashion and that Verizon Wireless had done a good job of presenting the RF information.  Mr. Wright stated that the consultant, Bill Johnson, had also done a good job of answering the Board’s questions.  Mr. Wright stated that this was a good example of both Boards working together.

Mr. Peckham asked if the material developed by the Planning Board would become part of the ZBA’s record.  Mr. Jones responded that it would and that it was in the ZBA’s file.

Mr. Wright asked if there were any questions from the public.

Mr. Warren Birch from the village asked if the need for the tower had been established.  Mr. Wright responded that it had and he described all of the people who had appeared before the Board convincing them of the need.

Mr. Craig Moffitt, 51 Monroe Street, encouraged the Board to approve the area variance because there are many dead spots in the area.  Mr. Moffitt stated that it would also help the Fire Department and provide a small income for them.  Mr. Moffitt stated that the only downside was whether there was an exit strategy when cell phones become obsolete.

MOTION

Mr. Peckham moved, seconded by Ms. Sciortino, to close both of the Verizon Wireless Cell Tower Area Variance Public Hearings, (Setback) and  (Acreage).
ADOPTED
Mr. Wright-aye, Mr. Mattaro-aye, Mr. Thorp-aye, Mr. Peckham-aye, Ms. Sciortino-aye.

Discussion
Mr. Peckham stated that he was comfortable in being able to make a decision on the Verizon Cell Tower due to all of the public hearings, the Planning Board input, and listening to Professor Bill Johnson.

Ms. Sciortino asked if the public would be able to have input on aesthetics at the Planning Board meeting.  Mr. Walsh responded that they could have input on the details of the site plan.

VERIZON CELL TOWER DETERMINATION

ACREAGE

Mr. Wright moved, seconded by Mr. Peckham that the application of Bell Atlantic Mobile of Rochester L.P. d/b/a Verizon Wireless of 175 Calkins Road, Rochester, NY 14623 for a variance from Section 200-38 (D) (19) (b) of the Code of the Town of Mendon to permit the erection of a personal wireless communication tower on a parcel of property, located at 101 Mendon-Ionia Road, bearing Tax Account #216.04-1-3.21, of less than the four acres required by the Code of the Town of Mendon be granted, based on the following Findings of Fact, Conclusions of Law and subject to the following Condition:

Findings of Fact:

1. Applicant is a business involved in the provision of cellular telephone and data service to the general public and is duly licensed and regulated by the appropriate Federal and State agencies. 

2. The applicant has demonstrated a need for a stealth design three-legged tower 83 feet in height to serve its customers in the greater Mendon area and to correct certain current deficiencies in service to that area.

3. The Planning Board, as lead agency under SEQRA, retained Professor William P. Johnson to do an independent expert evaluation of the applicant’s submissions. This Board has reviewed his report. Professor Johnson has verified the applicant’s need for this tower.

4. Additionally, this tower will be used by area public safety agencies to enhance communications coverage over their service areas in the Town of Mendon.

5. The applicant proposes to lease a 25-foot by 80-foot plot of land, which is part of a 4.83-acre parcel belonging to the Mendon Fire District and is on the east side of the Mendon Fire Hall.

6. The property adjacent to the 4.83-acre parcel to the east belongs to the Mendon Fire Department, which, by letter of December 3, 2009 to the Zoning Board of Appeals has indicated its support of the application.

7. Public Hearings on this matter were held on November 12, 2009, December 10, 2009 and July 8, 2010 with testimony and written submissions from multiple interested individuals and public safety entities.

Conclusions of Law:

1. Applicant is a public utility and has demonstrated a need to construct this facility.

2. Since the purpose of the four-acre requirement is to buffer and protect landowners adjacent to personal communications facilities and the property of the Mendon Fire District is in excess of four acres and the nearest adjacent landowner (Mendon Fire Department) is in support of the application, in this unique case, the purposes of Section 200-38 (D) (19) (b) are met.

3. The Mendon Planning Board, as lead agency, has issued a Negative Declaration under SEQRA.

Condition:

The applicant shall add the Town of Mendon as an additional insured to any liability policies of insurance that shall apply to this project/site.

MOTION

Mr. Wright moved, seconded by Mr. Peckham, to approve the amended Verizon Wireless Cell Tower Area Variance Determination.

ADOPTED
Mr. Wright-aye, Mr. Mattaro-aye, Mr. Thorp-aye, Mr. Peckham-aye, Ms. Sciortino-aye.

VERIZON CELL TOWER DETERMINATION

SETBACK

Mr. Wright moved, seconded by Mr. Mattaro, that the amended application of Bell Atlantic Mobile of Rochester L.P. d/b/a Verizon Wireless of 175 Calkins Road, Rochester, NY 14623 for a variance from Section 200-38 (D) (19) (d) of the Code of the Town of Mendon to permit the erection of a personal wireless communication tower on a parcel of property, located at 101 Mendon-Ionia Road, bearing Tax Account # 216.04-1-3.21, at a distance of 68 feet from an adjacent property instead of the 103 feet required by the Code of the Town of Mendon be granted, based on the following Findings of Fact, Conclusions of Law and subject to the following Condition:

Findings of Fact:

8. Applicant is a business involved in the provision of cellular telephone and data service to the general public and is duly licensed and regulated by the appropriate Federal and State agencies. 

9. The applicant has demonstrated a need for a stealth design three-legged tower 83 feet in height to serve its customers in the greater Mendon area and to correct certain current deficiencies in service to that area. 

10. The Planning Board as lead agency under SEQRA retained Professor William P. Johnson to do an independent expert evaluation of the applicant’s submissions. This Board has reviewed his report. Professor Johnson has verified the applicant’s need for this tower.

11. Additionally, this tower will be used by area public safety agencies to enhance communications coverage over their service areas in the Town of Mendon.

12. The adjacent property is 80 feet east of the proposed tower site.

13. The applicant proposes to lease a 25-foot by 80-foot plot of land, which is part of a 4.83-acre parcel belonging to the Mendon Fire District and is on the east side of the Mendon Fire Hall.

14. The property adjacent to the 4.83-acre parcel to the east belongs to the Mendon Fire Department, which, by letter of December 3, 2009 to the Zoning Board of Appeals has indicated its support of the application.

15. Public Hearings on this matter were held on November 12, 2009, December 10, 2009 and July 8, 2010 with testimony and written submissions from multiple interested individuals and public safety entities.

Conclusions of Law:

1.
Applicant is a public utility, which has demonstrated its need for this facility.

2.
The purpose of the height of the tower plus 20 feet requirement is to protect landowners adjacent to personal communications facilities in the event of a failure of the support structure.  In this unique case, as it has been shown that the design of the tower precludes its falling onto adjacent property, and that the adjacent landowner (Mendon Fire Department) supports the application, the purposes of Section 200-38 (D) (19) (d) are met.

3. The Planning Board as lead agency has issued a Negative Declaration under SEQRA.

Condition:

The applicant shall add the Town of Mendon as an additional insured to any liability policies of insurance that shall apply to this project/site.

MOTION

Mr. Wright moved, seconded by Mr. Mattaro, to approve the Verizon Wireless Cell Tower Setback Variance Determination.

ADOPTED
Mr. Wright-aye, Mr. Mattaro-aye, Mr. Thorp-aye, Mr. Peckham-aye, Ms. Sciortino-aye.

Mr. Mattaro left and Mr. Irvine returned.

Discussion

The Board discussed the Bryan application.

BRYAN AREA VARIANCE DETERMINATION

Mr. Wright moved, seconded by Mr. Peckham, that the area variance requested by Phil and Kathy Bryan, 3179 Rush Mendon Road, Honeoye Falls, NY, a 101 acre parcel in an RA-1 zone, bearing Tax Account No. 215.03-1-7.2, to construct three ventilation cupolas each 4 feet tall on the roof of a 28 foot tall riding arena, resulting in a total building height of 32 feet, instead of the 30 feet limitation required by code, be approved based on the following Findings of Fact and Conclusions of Law with a Condition:

FINDINGS OF FACT:

1. The Bryans appeared before the Zoning Board of Appeals at the public hearing on July 8, 2010.

2. The building is substantial, over 8,000 square feet, and is set back significantly (over 1,000 feet) from NYS Route 251 (Rush-Mendon Road).

3. The ventilation cupolas, although 4 fee tall, are relatively insignificant compared to the size of the building.

4. No members of the public commented at the public hearing.

CONCLUSIONS OF LAW:

1. The benefit the Bryans are attempting to achieve cannot be achieved by any other means.

2. The granting of this variance will not create an undesirable change in neighborhood character or to nearby properties.

3. The request is not substantial.

4. The request will not have adverse physical or environmental effects.

5. The difficulty is self-created.

6. This is a Type II action under SEQR.

CONDITION:

The applicants may add two (2) further ventilation cupolas exactly the same as those permitted hereby without re-application to the Zoning Board of Appeals.

MOTION

Mr. Wright moved, seconded by Ms. Sciortino, to approve the amended Bryan Area Variance Determination.

ADOPTED
Mr. Wright-aye, Mr. Irvine-aye, Mr. Thorp-aye, Mr. Peckham-aye, Ms. Sciortino-aye.

Discussion

Mr. Wright stated that the next meeting would be August 12, 2010.

Mr. Wright stated that he was very pleased with the Verizon Wireless Cell Tower review process.

Approve Minutes of April 8, 2010 meeting.

MOTION

Ms. Sciortino moved, seconded by Mr. Peckham, to approve the April 8, 2010 minutes as amended.

ADOPTED
Mr. Wright-aye, Mr. Irvine-aye, Mr. Thorp-aye, Mr. Peckham-aye, Ms. Sciortino-aye.

MOTION

Mr. Peckham moved, seconded by Mr. Irvine, to adjourn the meeting at 8:09 p.m.

ADOPTED
Mr. Wright-aye, Ms. Sciortino-aye, Mr. Irvine-aye, Mr. Thorp-aye, Mr. Peckham-aye.
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