A Public Hearing of the Zoning Board of Appeals was held on Thursday, January 27, 2000, at the Mendon Town Hall, 16 West Main Street, Honeoye Falls, New York at 7:30 p.m.

PRESENT:
Dick Dehm, Chair



Duane Basch



Joe Ricci



Don Thorp

ATTORNEY:
Doug Jones

ABSENT:
Phil Mattaro

CEO:

Tom Voorhees

OTHERS: 
8 residents

Minutes were taken by Mary Fletcher.

Mr. Dehm called the meeting to order at 7:31 p.m.

GREGORY MALLEY

Mr.Gregory Malley came before the Board for a rehearing of an application previously denied.  Mr. Malley is the owner of a parcel of land located at 3021 Rush Mendon Road but fronting Clover Street south of 4455 Clover Street, Honeoye Falls, NY, and is requesting an area variance permitting the continued existence of that portion of a building overhang which is closer than 80 feet from the right of way of Clover Street.  Zoned RA-1.  Tax Account #215.03-01-024.4.

Mr. Dehm stated this was a rehearing of an application which was denied on May 27, 1999.  Mr. Dehm stated that a copy of the public notice was in the file along with the Affidavit of Posting of the Sign.  Mr. Dehm stated that the County responded that this was a local matter.

Mr. Dehm polled the Board to determine if all were familiar with the site.  All Board members responded in the affirmative.

Mr. Dehm explained the purpose of the ZBA to the applicant and the audience.  

Mr. Dehm stated that at a rehearing, the Board could utilize information from the first hearing as well as information the applicant presents at this rehearing.  

Mr. Jones stated that the decision at a rehearing must be a unanimous decision by all members present, as was the decision to rehear the application.

Mr. Malley stated that this issue had been going on for 15 months.  He stated that he has received calls from neighbors, and he knows that the Town Supervisor has received calls from residents.  

Mr. Malley reviewed the events of the last 15 months.  Mr. Malley stated there was a misunderstanding of the setback being 80 feet from the road or 80 feet from the right of way.  Mr. Malley stated he signed the building permit application and then it was taken from him so he was unable to read it.  Mr. Malley showed the Board a pencil diagram he had drawn for Mr. Pickering in the Building Department.  

Mr. Malley stated that if he were in compliance, it would most adversely effect his neighbor, Mr. Green.  

Mr. Malley stated he was never told to stop building.  Mr. Malley stated there was never any deceit intended.  Mr. Malley stated he tried to help the community and that he offered to let the drama club store items in the barn, but had to tell them no, and their equipment was stolen.  Mr. Malley stated he was willing to spend additional funds.  Mr. Malley stated he made a mistake, as he believed everyone did.

Mr. Dehm stated that this had been heard at the last public hearing and asked Mr. Malley what his new proposal was.

Mr. Malley stated that he proposed to plant $1500 worth of trees to block the building from the view from the road during any season.  Mr. Malley stated that presently, it is only visible from the road when the leaves are down.

Mr. Dehm asked if the building would remain the same.  Mr. Malley stated yes.

Mr. Jones asked what the distance was that was violating the setback.  Mr. Malley stated it was the overhang, which was 6 ½ feet.

Mr. Jones asked how many trees would be planted and where they would be planted.  Mr. Malley stated there would be eight Austrian pines, approximately 5-6 feet in height, along one corner.  

Mr. Dehm asked if the posts were in the setback region, also.  Mr. Malley stated the posts were as well as three feet beyond the posts.  A discussion followed.  

Mr. Basch stated that a sixth question, which must be asked at a rehearing, is if anybody would be adversely impacted if the prior decision were modified.  Mr. Basch read a letter from Mr. Malley.  Mr. Malley stated Mr. Meisenzahl was going to write a letter to the Board stating he had no objections.  Mr. Dehm stated there was no letter in the file from Mr. Meisenzahl.  

Mr. Jones stated that Mr. Meisenzahl is not a contiguous landowner nor is he within sight distance of Mr. Malley’s property.

Mr. Dehm stated that he had spoken to Mr. Meisenzahl and stated that he had not gotten the same impression from him regarding Mr. Meisenzahl’s feelings on the matter as Mr. Malley had stated in his letter.  

Mr. Basch asked how the utility pole was damaged.  Mr. Malley stated it was a windstorm.  A discussion followed regarding the repair done by Niagara Mohawk on the pole.  Mr. Dehm asked if this had anything to do with the barn setback.  Mr. Malley stated no.

Mr. Basch stated that Mr. Malley had not been asked to do anything to the interior of the building.  Mr. Malley stated it had been built specifically for the size of the equipment he wanted to store.  Mr. Basch asked if the overhang could be moved to other sides of the building.  Mr. Malley stated he could, but it would be at some expense.  

Mr. Basch stated that the Board is not here to compromise.  

Mr. Basch asked Mr. Malley when he was aware he had a problem.  Mr. Malley stated it was in mid-November.  Mr. Voorhees stated Mr. Meisenzahl asked what Mr. Malley was building and what the poles were for.  Mr. Voorhees stated he didn’t know there were any poles.  Mr. Voorhees stated he met with Mr. Malley in November, 1998 at the site.  Mr. Voorhees stated Mr. Malley didn’t know where the property line was located.  Mr. Malley stated a neighbor had pulled a prior surveyor’s stakes out.  

Mr. Basch stated Mr. Malley has other buildings on the land.  Mr. Voorhees stated this was the 6th building permit Mr. Malley has taken out.  Mr. Basch asked Mr. Malley, who had been through the process before, why he didn’t review the form.  Mr. Malley stated it was because he went with the intent of getting road access.  

Mr. Basch stated the reason he was asking was to determine if this was a self created difficulty, which is one of the questions they must answer.

A discussion followed regarding the scheduling of the surveyor’s work.

Mr. Basch asked if there were any questions regarding the access road.  Mr. Malley stated it was approved on April 27, 1999 by Mr. Bob Best from the NYS Department of Transportation.  

Mr. Basch stated that in a letter from the NYS DOT, as of 5/4/99 and 12/6/99 there was an issue of there being no permit for that access and it would be made inaccessible.  Mr. Basch asked if this had been resolved.  Mr. Malley stated he had spoken to Jerry Kerwin from NYS DOT, and it was resolved.  Mr. Basch read a letter from the DOT dated 12/6/99.  Mr. Basch asked Mr. Malley if he had a letter from Mr. Kerwin stating the issue was resolved.  Mr. Malley stated no.  Mr. Basch stated the ZBA needed a letter from the DOT stating that the access road issue had been resolved.  A discussion followed regarding the access road.

Mr. Basch asked if the variance were approved, would Mr. Malley have a problem with one of the conditions being the access would be limited.  Mr. Malley stated no.

Mr. Basch asked who had called the State DOT.  Mr. Malley stated he had told Jerry Kerwin he would not reveal the name.  Mr. Malley stated he wanted the tape machine turned off and this would be off the record.  Mr. Jones stated this was a public meeting, and the machine could not be turned off.  Mr. Malley stated one of the individuals complaining was an ex-neighbor.  

Mr. Basch stated the ZBA needed the letter from the DOT before any decision could be made.  

Mr. Dehm asked why Mr. Malley had chosen that location for the barn with all the other acreage available to him.  Mr. Malley stated he chose that location so it would be close for the materials and because it was level and he wanted it away from his home.  Mr. Malley stated it entered his mind that the access road was there.  Mr. Dehm asked if it was for ease of construction purposes.  Mr. Malley stated yes.

Mr. Ricci asked where the trees would be placed.  Mr. Malley stated along the right of way.  Mr. Jones stated he needed to make sure the trees were not in the right of way, and that this had been a concern from the County.  Mr. Malley stated the trees would be out of the right of way.  

Mr. Thorp asked what the relationship was between the trees and the building setback.  Mr. Malley stated the trees won’t change the building and that he was offering it as an olive branch.  Mr. Malley stated it would be aesthetically good for the Town.

Mr. Jones asked if the trees were intended to mitigate the visual impact.  Mr. Malley stated yes.

Mr. Dehm asked Tom Voorhees to reiterate the pertinent events regarding timing.  Mr. Voorhees reviewed the dates and the chain of events.  Mr. Dehm asked how much it would cost to move the overhang.  Mr. Malley stated it would be a fiasco.  Mr. Malley stated he did not know the exact numbers, that it would be cost prohibitive.  

Mr. Basch stated that on the building permit application, Mr. Malley had indicated that it would cost $5,000 to construct the structure.  Mr. Malley stated it cost more to build it than that.  Mr. Malley stated it cost approximately $18,000 to build.  Mr. Malley stated that to tear the overhang down and move it would cost approximately $6,000 - $7,000.  

Mr. Dehm polled the Board members, and they had no more questions.  

Mr. Dehm opened the meeting to comments from the public.

Martha Gunther – 30 French Road

Ms. Gunther asked what the purpose of the setback law was.  Mr. Jones explained the reason for the setback law.  Ms. Gunther stated she felt it was the responsibility of both parties to make sure everything is done correctly.

At 9:22 p.m., Mr. Jones stated he had to leave the meeting for a family commitment.

Wayne Holley – 2991 Rush Mendon Road

Mr. Holley stated that the Town needed to put together a checklist, or something similar, to keep this from happening again.

Gary Green – 4455 Clover Street

Mr. Green stated he was the neighbor immediately next door to Mr. Malley.  Mr. Green stated the building was not objectionable to him.  Mr. Green stated that if the overhang were torn off and left that way, then it would be objectionable to him.  Mr. Green asked how many variances were applied for and how many were rejected.  

Mr. Basch asked Mr. Green to locate his house on the map.  A discussion followed regarding his view of the overhang.  Mr. Dehm asked Mr. Green if Mr. Malley had told him he was going to build the barn.  Mr. Green stated that the previous owner had told him that Mr. Malley was not going to build anything.  Mr. Green stated that Mr. Malley told him that he was going to build the barn.  Mr. Green stated he was not overjoyed about it, but did not object.  

Carter Livermore – property owner of 4389 Clover Street

Mr. Livermore stated he liked the design of the barn, and felt that the barn would not adversely affect him as it is or if the trees were planted.  

Bruce Vassalo – 311 Taylor Road

Mr. Vassalo stated if Mr. Malley were to take down the overhang and change it to be unattractive, then that would not be visually appealing.

A discussion followed.

Mr. Livermore stated that he owned the property at 4389 Clover Street but resides at 940 Corwin Road in Brighton.

Jim Raymondjack – 41 Ontario Street

Mr. Raymondjack asked a question regarding the survey.  A discussion followed.

Mr. Thorp asked Mr. Vassallo if he lived within sight of the property.  Mr. Vassallo stated he did not live close to the property.

Mr. Dehm closed the public hearing at 10:08 p.m.

A Regular Meeting of the Zoning Board of Appeals was held on Thursday, January 27, 2000, at the Mendon Town Hall, 16 West Main Street, Honeoye Falls, New York immediately following the Public Hearing.

PRESENT:
Dick Dehm, Chair



Duane Basch



Joe Ricci



Don Thorp

ABSENT:
Doug Jones

OTHERS:
none. 

Minutes were taken by Mary Fletcher.

MINUTES

Mr. Ricci moved, seconded by Mr. Thorp, to approve, as submitted, the minutes of the Chapter 200 Workshop meeting held Monday, January 24, 2000.

ADOPTED

Mr. Basch – abstain; Mr. Ricci – aye; Mr. Thorp – aye; Mr. Dehm – aye.

MINUTES

Mr. Thorp moved, seconded by Mr. Ricci, to approve, as amended, the minutes of the January 13, 2000 meeting.

ADOPTED

Mr. Basch –aye; Mr. Ricci – aye; Mr. Thorp – aye; Mr. Dehm – aye.

CHRISTOPHER N. BROWN DETERMINATION

Mr. Thorp moved, seconded by Mr. Dehm, that the area variance requested by Christopher N. Brown, residing at 701 Boughton Hill Road, Mendon, NY, Tax Account #223.04-1-1.21, to construct a pond, on the northwesterly portion of his 5 acre lot and to be 50’ from the westerly property line and 45’ from the northerly property line, be approved based on the following findings of Fact and Conclusions of Law and subject to the stated conditions.

FINDINGS OF FACT

1.
The property is a 5-acre lot located in an RA-1 zone.

2.
Christopher and Kelly Brown, owners of the property, appeared before the Board requesting an area variance to permit the construction of a pond approximately .3 of an acre in size and to be no less than 50’ from the westerly property line and no less than 45’ from the northerly property line.

3.
Mr. Brown stated that construction of the pond should tend to produce a positive effect on the physical and environmental characteristics of the area.

4.
Mr. Brown stated that he has received assistance from the Monroe County Soil and Water Service in designing and positioning the pond and wishes to follow their recommendations.

5.
Mr. Brown stated that he had spoken to his neighbors and none had objected to the pond.

6.
The pond would be 10’ deep and, at some point, could be stocked with fish.

7.
Mr. Brown stated that boreholes were used to help determine the most suitable site for the pond.  This process showed the soil, on the easterly side of the lot, to be of a sandy nature that would not be suitable for pond construction.

8.
Mr. Brown stated that the location of the septic system and leech field were also determining factors when locating the pond.

9.
No one spoke in opposition to the proposed pond.

CONCLUSIONS OF LAW

1.
The character of the neighborhood would not be altered by the construction of a pond.

2.
There is no satisfactory alternative available to achieve the objective.

3.
The variance requested is significant (approximately 50%).

4.
There would be no adverse physical or environmental effects resulting from pond construction.

5.
The difficulty is self-created.

6.
This is a Type II action under SEQR.

7.
Construction of a pond will not adversely impact any adjacent farmland.

CONDITIONS

1.
Criteria supplied by Monroe County Soil and Water Service shall be used to construct the pond.

2.
If the water of the pond has not reached a depth of at least 8 feet within two years after beginning construction of the pond, the depression, created by construction of the pond, shall be filled, and the pond area regraded to its original condition.

3.
All excavated materials shall remain on the property.

APPROVED

Mr. Basch – aye; Mr. Ricci – aye; Mr. Thorp – aye; Mr. Dehm – aye.

DISCUSSION

A discussion followed regarding zoning application fees.  Mr. Ricci stated that as a town resident, he felt that if there is an increase it should be a small percentage.  Mr. Thorp stated that he felt, as a town resident, that no increase was indicated.  Mr. Basch stated he did not feel it was the ZBA’s job to make that decision.  Mr. Dehm stated he was in the middle.

A discussion followed regarding the noise ordinance.  

Mr. Dehm stated there was going to be another Chapter 200 Workshop on Monday, February 7, 2000 at 7:00 p.m..  

Mr. Basch stated he would write the Malley determination.

MOTION

Mr. Thorp moved, seconded by Mr. Basch, to adjourn.

APPROVED

Mr. Basch – aye; Mr. Ricci – aye; Mr. Thorp – aye; Mr. Dehm – aye.

There being no further business, the meeting adjourned at 11:21 p.m.

Mary Fletcher, Secretary

Zoning Board of Appeals
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